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rN THE MATTER OF:

THEE FREEDOI'I OF INFORTTATION ATTD PROTECTTON OF PRIVACY ACT

AND IN THE MATTER OF:

AN AD.fUDTCATION UNDER SECTTON 52,

REQUESTED BY C.F .  ON DECEMBER L,  2OO2

REASONS FOR DECISION

OF THE

IIONOURABTE IIjLDAIIT i'USTICE D. SMITH

I .  fn t roduct ion

t l l  On  November  3 ,  2002 ,  C .F .  w ro te  to  the  O f f i ce  o f  t he

Information and Privacy Commissioner (tfre "Commissioner" )

requesting copies of everything in the Commissioner' s f i le

#tlZZZ pursuant to the Freedom of Information and Protection

o f  P r i v a c y  A c E ,  R . S . B . C .  L 9 9 6 ,  e .  1 6 5  ( t h e  $ A c t " )

t2 l  The Commiss ioner  rep l ied to  C.F.  on November 21- ,  2002.

C.F.  denying access to  the records he requested.  The

Commissioner explained that the "records were created by or

for  t .h is  Of f ice and are therefore outs ide the scope of  the Act

b y  v i r t u e  o f  s .  3  ( 1 )  ( e )  . "
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t3 l  I n  response ,  C .F .  app l i ed  pu rsuan t  t o  s .  62  o f  t he  Ac t

for a review of the decision made by the Commissioner in

response to h is  access request .

t4l Section 62 of the Act provides for the appointment of an

adjudicator to investigate and review decisions by the

Commissioner regarding the disclosure of records in the

custody or under the control of the Commissioner.

II .  Background

t5 l  C.F.  c la ims that  members of  the Vancouver  Pol ice

Department (the "vPD") have terrorized and brutal j-zed him over

the  yea rs .  Acco rd ing  to  C .F . ,  he  has  genera ted  a  se r ies  o f

complaints against VPD members as a result.

16 l  on Apr i l  24,  2001, ,  C.F.  wrote the In format ion and Pr ivacy

Unit of the VPD requesting a copy of a complaint he claims to

have made against a detective. This complaint is al leged to

have been made in  la te 1,993.

t7) The Information and Privacy unit of the VPD wroLe C.F. on

May 1- , 2001-, advising him that they were unable to l-ocate any

informat ion wi th  respect  to  h is  request .

t8 l  C.F.  was not  sat is f ied wi th  th is  response.  On l ' t lay 7,

2001,  he wrote the Commiss ioner  to  request  a  rev iew of  the
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VPD's fa i lure to  locate the in format ion.  As a resul t  o f  th is

request, the Commissioner opened f i le #1-3223 and assigned a

mediator to attempt to resolve the dispute.

t9 l  Accord ing to  the mater ia l -s  on f i l -e ,  the mat ter  was

successfu l ly  mediated and the f i le  c losed on August  '7 ,  2OOI.

t10 l  C.F.  then t . ransferred h is  energ ies to  the Commiss ioner ,

requesting copi-es of everything in f i le #L3223 as indicated

above.  The Commiss ioner 's  response resul ted in  an appl icat ion

for  ad judicat ion under  s .  62,  and I  was appointed as

ad jud i ca to r .

[ 11 ]  The  re fusa l  t o  d i sc lose  reco rds  re l y ing  on  s .  : ( 1 )  ( c )  i s

subject  to  rev iew by an adjudicator  s ince i t  is  a  dec is ion of

the Commissioner as a head of a public bodyz Mr. I I .  v.

Information and Privacy Commissioner (september 6, 1996) Esson

C. . f  .  ( as  he  then  was )  as  Ad jud i ca to r ,  d t  pa ra .  18 .

tL2l The issues raised by t,his adjudication are

straightforward and have been addressed in many of the

repor ted decis j -ons by adjudicators f rom th is  Cour t :  I I r .  H

(September 6, t996) ; Mr. R v. Information and Privacy

Commissioner (June 30, L997) , I-,evine ,f .  as Adjudicator; Mr. R

v. Information and Privacy Connissioner (September 22, L99'7) ,

Bauman ,J. as Adjudicator; Mr. G v. Information and Privacy
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Cormissioner (November 10, L997) , Bauman .J. as Adjudicator;

Mr. M v. Information and Privacy Commissioner (January 5,

1998) , Smith ,f  .  as Adjudicator; DIr. I I  v. Information and

Privacy Conmissioner (May 7, l-998) , Smith 'J. as Adjudicat,or;

F.G.B. v. Information and Privacy Comnissioner (March L,

1,999)  ,  Lev ine . f  .  as Adjudicator ;  F.G.B.  v .  In format ion and

Privacy Conmissioner (May 1-7, 2000) , Levine ,.f  .  as Adjudicator.

I I I .  I s s u e

[13]  Are the contents  of  the Commiss ioner 's  f i le  #L3223

operational records that faII outside the scope of the

disc losure requi rements under  sect ion 3 (1)  (b)  o f  the Act?

Iv .  Discuss ion

t f+1  C .F .  made  h i s  reques t  pu rsuan t  t o  sec t i on  4  o f  t he  Ac t .

That  sect ion ind icates:

4 (1)  A person who makes a request . . .  has a r ight  o f
access to any record in the custody or under the
control of a public body, including a record
containing personal information about the applicant.

[1-5]  Schedule l -  to  the Act  inc ludes a def in i t ion of  "publ ic

body" .  I t  p rov ides :

"public body" means
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(b)  an agency,  board,  commiss ion,  corporat ion,
off ice or other body designated in, or added by
regulation to, Schedule 2 , . . .

116l  The Commiss ioner  is  inc luded in  Schedule 2 to  the Acb.

As a resul t ,  the Commiss ioner  is  a  "publ ic  body"  for  the

purposes of  the Act .

IaTl  Sect ion 57 of  the Act  p laces the burden on the

Commissioner to prove t.hat C.F. has no right. of access to the

undisc losed record.  The Commiss ioner  re l ied on s .  g  (1)  (c)  in

h i s  l e t t e r  t o  C . F .  o f  N o v e m b e r  2 t ,  2 A 0 2 .

[18]  Sect ion 3 (1- )  establ ishes the scope of  the Act  and l is ts

number of records to which the Act does not appIy. The

sec t i on  s ta tes :

3 (1)  This  Act  appl ies to  a l l  records in  the custody
or under the control- of a public body, including
court administration records, but does not apply to
the fo l lowing:

(c)  a  record that  is  created by or  for ,  or  is
in  the custody or  contro l  o f ,  an of f icer  o f  the
Legis la ture and that  re la tes to  the exerc ise of
that  o f f icer 's  funcLions under  an Act ;

[19]  Schedule 1 to  the Act  def ines " record"  as inc lud ing:

"books,  documents,  maps,  drawing 's ,  photographs,  le t ters ,

vouchers, papers and any other thing on which information is

recorded or  s tored by graphic ,  e lect ronic ,  mechanica l ,  or
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other means, buL does not. include a computer program or any

other  mechanism that  produces records" .

[20]  Any record speci f ic  to  a case f i le  is  an operat ional

record re la ted to  the exerc ise of  the Commiss ioner 's  funct ions

under the Act and is therefore excluded from the legislat ive

scheme pursuant  to  s .  3  (1)  (c)  :  Mr .  n  ( ,June 30,  L997)  ,  para.

l _ 6 - 1 8 .

[21-)  Records speci f ic  to  a case f i le  were held by Levine , f .  to

inc lude the fo l lowing:

Case manag'ement or tracking sheets and l ists, notes
and working papers ( including draft documents) of
the Commissioner or his staff,  and any other case
speci f ic  records received or  created by the
Commiss ioner 's  Of f j -ce in  the course of  opening,
processing,  invest . igat ing,  mediat ing,  set t l ing,
inquir ing into, considering, taking Acti-on on or
decid ing a casez Adjudicat ion Order  No.  3,  a t  para.
1 6 - 1 8 .

l22 l  Schedule 1 to  the Act  a lso def ines "of f icer  o f  the

Legis la t .ure" .  The def in i t ion inc ludes " the In format ion and

Privacy Commissioner" . In .[ fr.  E (September 6, L996) , Esson

C.,J .  he ld that  the Commiss ioner 's  "of  f icer 's  funct ions under

an Act" include the duties, powers or functions of the

Commiss ioner  that  he or  she is  capable of  de legat ing to  s taf f

or consultant.s to enable the Commissioner to perform the

du t i es  o f  t ha t  o f f i ce :  a t  pa ra .  20 .  Th i s  i s  s ign i f i can t
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because t ,he processing of  C.  F.

records was not carried out bY

but by others to whom the task

's  request  for  d isc l -osure of

the Commissioner personally,

was delegated.

l23l Based on the provisions of the Act and the reported

adjudicat . ions in terpret ing the Act ,  the contents  of  f i le

#L3223 wi l l  be outs ide the scope of  the Act  i f  Lhey consis t  o f

records created by or for, or records that are in the custody

or control- of, the Commissioner in a manner that reLates to

the exerc ise of  the Commiss ioner 's  funct ion under  the Act .

t241 I have reviewed the records withheld from c.F. in f i le

#!3223.  The records concern notes made by the Commiss ioner 's

staf f  in  the course of  opening,  processing,  invest igat ing,

i nqu i r i ng  i n to ,  cons ide r ing  and  dec id ing  C .F . ' s  spec i f i c  case

fi le. They are clearly of an operational nature and are

therefore excluded from the scope of the Act pursuant to s.

3  ( 1 )  ( c )  .
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v . Concl-usion

t25l  For  these reasons,  I  d ispose of  th is  ad judicat ' ion

pursuant  to  sect ions 58(1-)  and 55(2)  of  the Act  by conf i rming

the Commiss ioner 's  dec is ion to  refuse access to  the records

reques ted  by  C .F .

D.  Smi th  . f  .


